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Pursuant to the applicant’s commitment to keep all three Village reviewing boards
informed as to the entire process, this memorandum is submitted in response to the three review
letters received from the Rockland County Planning Department in this matter (all dated July 30,
2014). This matter was referred to the Department solely because of its proximity to New
Hempstead Road (a county road).

Zoning Board of Appeals

The Department disapproved the required variances:

Despite the fact that the building size has been reduced considerably from the previous
submission in 2004, there are still several significant variances required in order to develop the
parcel as proposed. Arguments for some of the variances use the rationale that in order to
provide all of the required amenities for the school, yard variances and parking in the required
front yard must be compromised. In order to minimize the need for the variances, the school
must be  reduced in size so that the special permit use can comply with the zoning ordinance.

The entire premise of the Department’s response ignores two important facts: (1) the Zoning
Board of Appeals previously granted larger variances for a similar use in the same location in
2003, thus establishing a precedent; and (2) the proposed use is a school and religious use, both
of which have an enhanced status under applicable New York case law and federal statute.

Specifically, we offer the following reasons to support our disapproval:

1 The applicant repeatedly states that since the subject property is adjacent to a local park and
lands owned by United Water New York and used as a water supply area, that the subject
property should be exempt from some of the yard requirements. It is further indicated that these
lands can serve as a buffer for the proposed school from the nearby individual homes. As a
condition of the special standards for schools when adjacent to residential lot lines, at least
twice the minimum yard requirement is needed, to help buffer the use. Ironically, it is because of
these two land uses that we believe that this required doubling of yard set backs should be
enforced. Parkland is public land that is there for the enjoyment of the community and
neighborhood, and should have as much protection from development encroachment as a
residential use. We normally request a minimum of a twenty-foot undisturbed, vegetated buffer
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area for any development project that abuts a State or County park so that not only is the visual
integrity of the park preserved, but to also help to protect the existing vegetation and root
systems from damage due to adjacent construction/on-site activities. Though this is a town park,
we believe that the buffer area, or the doubling of the yard requirement would be beneficial so
that the existing vegetation within the parkland is not disturbed or impacted.

The park referred to by the Department is described on some maps as “Fairway Park”. It is not,
however, listed on the website of the Town of Ramapo Department of Parks and Recreation as a
park. It is, however, used by the Town of Ramapo as open space. To put it another way, it is used
to buffer the nearby Fairway Oval residential development from other uses (at the time of initial
development, a nursery and landscaper). The Department proposes buffering the buffer.

In addition, the adjacent wells are on land that is there for the benefit of the public, and in fact, a
well protection zone is located on the subject property, as a means to help protect these
wellheads from contaminants. A wall is proposed directly adjacent to the United Water property
line, and stairs and another wall are proposed less than five feet from the United Water property
boundary; a basketball court, and a portion of the building are less than 30 feet from the
property line also adjacent to the United Water property.

The applicant is well aware of the 200 foot well protection zone, and is keeping development out
of that zone. The Department has unilaterally and arbitrarily increased the size of the protection
zone, claiming that the entire United Water property should now be protected, irrespective of its
distance from the well. Furthermore, the site has been designed so that activities that are
potentially more detrimental to the well site (such as vehicle parking and driving) are as far from
the well as possible.

In addition, the proposed use poses far less of an impact on the wellfields than did the previous
use as a landscaper/nursery, and less of an impact than would residences with (relatively)
unregulated usage of fertilizers, pesticides and other chemical agents on lawns and landscaping.

Not only is the applicant requesting a waiver from Section 6.9.4, Special Standards for Schools,
which requires at least twice the minimum yard requirement for residential buildings in said
district, the proposal does not conform to the existing standards for side and total side yards. We
recommend that the Village consider these adjacent uses not as a buffer to serve the proposed
school use, but rather as public uses that need to be better protected. The required doubling of
yard standards must be enforced for this use, and the side and total side yard variances denied.

The purpose of the doubling provision is to provide protection to nearby residential uses (as
evidenced by the fact that no doubling is required for residential subdivisions). Here, there are no
nearby residential uses that would be so protected. Furthermore, if the yards were doubled, as
suggested by the Department, the resulting building envelope would be reduced to an area
approximately 164’ x 78’ (12,792sf or 0.29ac), leaving 4.59 acres (94% of lot area) outside the
building envelope! The site would be rendered unusable.

While the Department focuses on the use of this property as a special permit use, it ignores its
potential alternative use as a residential subdivision. Under that scenario, there is no provision for
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doubled yards as a buffer. In fact, the new roadway can, and would, be directly adjacent to the lot
line for either the park or the UWNY property. Thus there would be no separation between the
park or wellfield property and the roadways.

Furthermore, if the subject was developed as a residential subdivision, there would be no controls
over the chemicals or other substances used on the individual homes’ landscaping. Chemical
fertilizers, pesticides, etc., could be legally applied and leach directly into the wellfield property
and/or the park. With the proposed school, however, landscape maintenance methods and
drainage can be controlled by the Village.

Thus, the “of right” alternative is actually less protective than would be the elimination of the
doubled buffers or any other aspect of the proposed school.

Lastly, the narrative on page 9 indicates that a variance for total side yard is required, yet the
bulk table and variance lists on pages 6 and 7 do not specify this as a required variance. It must
be clarified if a total side yard variance is in fact required.

No total side yard variance is required.

2 The application requires a parking variance to allow parking in the front yard because 26
parking spaces are proposed, and only 65 feet of front yard is provided. The argument is given
that the 26 parking spaces are required to be placed in the front yard in order to provide play
fields for students. The 65-foot front yard measurements for the parking spaces is taken from the
property line, and not from the designated street line. Applying the yard measurement from the
designated street line further exacerbates the parking variance. In addition, in order to meet the
required parking standards, 37 spaces are proposed to be stacked. As indicated above, the
school needs to be reduced in size to meet the zoning standards for this special permit use. A
reduced school would allow for both the play fields and parking to be placed outside of the
required yards.

The Department apparently prefers unusable median areas to usable playfields. It then states that
it wants more paved areas for parking, even though, just one item above, it expressed its concern
for the impact of this project on the adjacent wellfield. 

The plan was designed with the wellfield in mind. Parking areas are located as far from the
wellfield as possible. The 37 stacked parking spaces are to be used only occasionally, for such
things as parent-teacher conferences, and not on a daily basis. The stacked parking arrangement
eliminates the need for a 25 foot wide paved aisle along the entire 37 parking space strip
(approximately 8,300sf of additional impervious area), which would be needed only a few times
each year.

3 The proposed impervious coverage ratio is 129.5% greater than permitted. This site is located
next to parkland and water supply wells, and every effort should be made to reduce the
impervious coverage by decreasing the size of the building or by utilizing pavers or other porous
material on site, such as for the basketball court, pavement, or sidewalks. In addition, drainage
run-off for this site is being directed towards the adjacent town park. Before this drainage can be
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funneled towards the town park, the Town of Ramapo Department of Parks & Recreation must
review and approve of the proposed drainage being dispersed into their parklands.

Yet again, the Department seeks wholly incompatible results. Here it complains that the
impervious coverage ratio is too high, yet in item 2 it complained that there was insufficient
parking. (The Department’s ultimate conclusion, of course, is that the project is an
“overutilization” of the property, despite the Zoning Board’s 2003 determination to the contrary.)
The applicant has no objection to a review by the Town of Ramapo Department of Parks and
Recreation.

4 While the lot area is only 2.4% less than the minimum required, the floor area ratio is 157.5%
greater than the maximum allowed for this special permit use. The site is too small to
accommodate a school of this size. This is evidenced by the other required variances needed to
implement the site plan as proposed. Retaining walls are being constructed on the property line,
ar within only a few feet, and stacked parking is required in order to meet the required number
of parking spaces.

The Department is engaging in tautology: “The plan needs variances, therefore the project is,
empirically, too large.”

The Department ignores the fact that the Code’s required floor area ratio for a school is precisely
the same as for a single family dwelling, despite the obviously different needs of the two uses.
Attached to its review letter, and to every other review letter it issues, is a reference to the federal
Religious Land Use and Institutionalized Persons Act. As the Department itself notes, one way to
avoid the “preemptive force” of the Act is “(3) by providing exemptions from a policy or practice
for applications that substantially burden religious exercise.” The granting of variances is one
way to provide the necessary exemptions.

All of these reasons listed above indicate that the proposed school is an overutilization of the site
and it must be scaled back to reduce the intensity and number of variances needed to implement
the project.

The referral to the Department is based solely on the proximity of the site to New Hempstead
Road, a county road. And yet, New Hempstead Road is not mentioned anywhere in the lengthy
explanation given for disapproval. We can only conclude, therefore, that the Department sees no
impact on New Hempstead Road as a result of the requested variances, and its disapproval is
therefore based on concerns outside its legal authority.

This project is located on the same site as the previously approved Yeshiva Darchei Noam. As
set forth in the Omnibus Narrative, the number of variances requested here is fewer, and the
magnitude of the variances requested here is equal to or lesser than those granted in 2003. This is
not surprising, since the proposed building is over 15,000sf (21%) smaller than that which was
approved for Darchei Noam. To now claim that the site is overutilized, and to require the project
to be further “scaled back”, is to ignore the precedent set for the site. More importantly, it ignores
the applicant’s rights as a school and religious institution.
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Planning Board

The Department recommended certain modifications to the plans.

1 A review must be completed by the County of Rockland Department of Highways and all
required permits obtained.

Agreed. The Board has already received feedback from the Department of Highways.

2 A gratuitous dedication should be provided to the Rockland County Department of Highways
for road widening purposes.

Agreed. The dedication will be made after all approvals are granted.

3 An updated traffic study for the proposed school must be provided. The Rockland County
Department of Highways must review this study to ensure that the proposal will not have a
negative impact to traffic in this area.

An updated traffic study has been prepared and submitted to all the boards and to the Highway
Department.

4 A review must be completed by the County of Rockland Sewer District #1 and all required
permits obtained.

Agreed.

5 The comments contained in the July 11, 2014 letter from the Rockland County Department of
Health must be met.

Agreed.

6 Given that the site is located within a wellhead protection zone and adjacent to United Water
New York property, a review shall be done by the Rockland County Department of Health with
regard to any water supply issues, and all concerns addressed.

Only a small portion of the site, in the northeastern portion, is within the wellhead protection
zone. That portion of the site is to remain undeveloped. The applicant will adhere to all
applicable requirements regarding the wellhead protection zone.

7. Since the site is directly adjacent to lands owned by United Water New York, and contains
wells that service the drinking supply for the County, a review must be completed by United
Water New York and any comments or concerns addressed.

Comments have already been received from United Water New York.
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8 A review must be completed by the County of Rockland Office of Fire and Emergency Services
to ensure that there is sufficient maneuverability on-site for emergency vehicles.

Agreed.

9 Since the site is adjacent to parklands owned and maintained by the Town of Ramapo, a review
shall be completed by them, and any concerns or comments addressed. This is especially critical
since the applicant is proposing to directly drain all runoff from the site into the adjacent
parklands.

Agreed.

10 A review must be completed by the New York State Department of State, Division of Code
Enforcement and Administration, to ensure compliance with the New York State Uniform Fire
Prevention and Building Code.

The applicant will not agree to this recommendation. It is an unwarranted and extra-legal
additional requirement. It has nothing to do with the Department’s mission “to bring pertinent
inter-community and county-wide planning, zoning, site plan and subdivision considerations to
the attention of neighboring municipalities and agencies having jurisdiction” as set forth in
section 239-l of the New York General Municipal Law. 

Furthermore, as the Village of New Hempstead maintains its own building inspection services
and enforces the Uniform Code, DOS has no authority to review the building plans. 19
N.Y.C.R.R. § 1202.1. Thus, the Department’s direction to obtain a review by DOS, even if
within its jurisdiction, would be an exercise in futility, causing needless and unnecessary expense
to the applicant. Such a requirement is, in the applicant’s opinion, a direct violation of RLUIPA.

The applicant will submit building and construction plans to the New Hempstead Building
Inspector for review and approval at the appropriate time.

This is not an appropriate issue for site plan review, as it concerns the application of the Building
and Fire Codes, not the Zoning Code.

11 We are concerned with turning movements into the site for emergency vehicles. Fire trucks
traveling west on New Hempstead Road will have difficulties accessing the site given the one-
way entrance into the site from the west. A review shall be completed by the Moleston Fire
District and/or the Hillcrest Fire Department, and any comments or concerns addressed.

The Hillcrest Fire Department has already reviewed the plans. The plans reflect modifications
requested by the Fire Department. Ultimately, however, the geometry of turning movements from
New Hempstead Road are within the jurisdiction of the Rockland County Highway Department.
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12 The fire zones must be clearly marked on the site plan. Access to the fire zones shall be
unimpeded by other parking areas and maneuverability on the site feasible.

Agreed.

13 The fire department connections shall be designated on the site plan and kept clear for easy
access by the emergency response vehicles.

Agreed.

14 The site plan depicts a monument sign set back one foot from the designated street line. As
this area should be dedicated to the County of Rockland for road widening purposes, the sign
will be located too close to the property line and must be moved to another location on site,
where it can comply with the Village's sign standards.

Agreed.

15 Are crosswalks proposed for this school? If so, they must be clearly delineated on the site
plan, with appropriate signage located to warn drivers of the crosswalk.

No crosswalks are currently proposed, and the applicant believes that crosswalks across New
Hempstead Road would be dangerous to pedestrians.

16 Top of wall, and bottom of wall elevations must be provided so that the height of the walls
can be determined. These walls are located directly adjacent to the property line in one location,
and within three feet from the boundary in another location. How will construction occur
without encroaching onto the adjacent property? Landscaping must be planted to reduce the
visual impact of these walls to the surrounding properties.

The requested elevations have been added to the plans. The wall height varies, based on the
grading of the site. The site is at the base of the wall, so the wall will not be visible from outside
the site.

17 At the southern portion of the site, in the location where the existing manmade pond is
located, is an oval. It is not clear what the oval represents. This must be clarified.

The oval represents the extent of water in the pond.

18 Some of the symbols in the legend do not represent any object on the site plan, such as
pavement, concrete, and grasscrete. It must be indicated on the site plan what the cross-hatched
area in front of the school represents.

The appropriate symbols have been added.
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19 The applicant repeatedly states that since the subject property is adjacent to a local park and
lands owned by United Water New York and used as a water supply area, that the subject
property should be exempt from some of the yard requirements. It is further indicated that these
lands can serve as a buffer for the proposed school from the nearby individual homes. As a
condition of the special standards for schools when adjacent to residential lot lines, at least
twice the minimum yard requirement is needed, to help buffer the use. Ironically, it is because of
these two land uses that we believe that this required doubling of yard set backs should be
enforced. Parkland is public land that is there for the enjoyment of the community and
neighborhood, and should have as much protection from development encroachment as a
residential use. We normally request a minimum of a twenty-foot undisturbed, vegetated buffer
area for any development project that abuts a State or County park so that not only is the visual
integrity of the park preserved, but to also help to protect the existing vegetation and root
systems from damage due to adjacent construction/on-site activities. Though this is a town park,
we believe that the buffer area, or the doubling of the yard requirement would be beneficial so
that the existing vegetation within the parkland is not disturbed or impacted.

The park referred to by the Department is described on some maps as “Fairway Park”. It is not,
however, listed on the website of the Town of Ramapo Department of Parks and Recreation as a
park. It is, however, used by the Town of Ramapo as open space. To put it another way, it is used
to buffer the nearby Fairway Oval residential development from other uses (at the time of initial
development, a nursery and landscaper). The Department proposes buffering the buffer.

In addition, the adjacent wells are on land that is there for the benefit of the public, and in fact, a
well protection zone is located on the subject property, as a means to help protect these
wellheads from contaminants. A wall is proposed directly adjacent to the United Water property
line, and stairs and another wall are proposed less than five feet from the United Water property
boundary; a basketball court, and a portion of the building are less than 30 feet from the
property line also adjacent to the United Water property. We recommend that the Village
consider these adjacent uses not as a buffer to serve the proposed school use, but rather as
public uses that need to be better protected. The required doubling of yard standards must be
enforced for this use.

The applicant is well aware of the 200 foot well protection zone, and is keeping development out
of that zone. The Department has unilaterally and arbitrarily increased the size of the protection
zone, claiming that the entire United Water property should now be protected, irrespective of its
distance from the well. Furthermore, the site has been designed so that activities that are
potentially more detrimental to the well site (such as vehicle parking and driving) are as far from
the well as possible.

In addition, the proposed use poses far less of an impact on the wellfields than did the previous
use as a landscaper/nursery, and less of an impact than would residences with (relatively)
unregulated usage of fertilizers, pesticides and other chemical agents on lawns and landscaping.
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20 Areas dedicated for snow piles must be clearly delineated on the site plan so that the plow
drivers will know where to place the snow piles. This will help to protect the landscaping from
being broken from the weight of the snow and from causing salt intrusion to the plants.

Agreed.

21 Prior to the start of construction or grading, a soil and erosion control plan shall be
developed and in place for the entire site that meets the latest edition of the New York State
Guidelines for Urban Erosion and Sediment Control.

Agreed.

22 There shall be no net increase in the peak rate of discharge from the site at all design points.

Agreed.

Village Board

The Department recommended certain modifications to the project.

1. A review must be completed by the County of Rockland Department of Highways and all
required permits obtained.

Agreed. The Board has already received feedback from the Department of Highways. However,
this is not a proper issue for special permit review, as it is a site plan issue.

2 A review must be completed by the County of Rockland Department of Health for the project's
impact to the adjacent wells, and any required permits obtained.

Only a small portion of the site, in the northeastern portion, is within the wellhead protection
zone. That portion of the site is to remain undeveloped. The applicant will adhere to all
applicable requirements regarding the wellhead protection zone.

3 Given that the site is directly adjacent to lands owned by United Water New York, and contains
wells that service the drinking supply for the County, a review must be completed by United
Water New York and any comments or concerns addressed.

Comments have already been received from United Water New York.

4 A review must be completed by the County of Rockland Sewer District #1 and all required
permits obtained.

Agreed.
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5 The Village must be satisfied that all of the standards and requirements as described in Section
6.5 of the Zoning Ordinance for special permits have been adequately addressed and met.

Agreed.

6 An updated traffic study for the proposed school must be provided.

An updated traffic study has been prepared and submitted.

7 A review must be completed by the County of Rockland Office of Fire and Emergency Services
to ensure that there is sufficient maneuverability on-site for emergency vehicles.

The Hillcrest Fire Department has already reviewed the plans. The plans reflect modifications
requested by the Fire Department. However, this is not an appropriate issue for special permit
review, as it is a site plan issue.

8 The applicant repeatedly states that since the subject property is adjacent to a local park and
lands owned by United Water New York and used as a wateir supply area, that the subject
property should be exempt from some of the yard requirements. It is further indicated that these
lands can serve as a buffer for the proposed school from the nearby individual homes. As a
condition of the special standards for schools when adjacent to residential lot lines, at least
twice the minimum yard requirement is needed, to help buffer the use. Ironically, it is because of
these two land uses that we believe that this required doubling of yard set backs should be
enforced. Parkland is public land that is there for the enjoyment of the community and
neighborhood, and should have as much protection from development encroachment as a
residential use. We normally request a minimum of a twenty-foot undisturbed, vegetated buffer
area for any development project that abuts a State or County park so that not only is the visual
integrity of the park preserved, but to also help to protect the existing vegetation and root
systems from damage due to adjacent construction/on-site activities. Though this is a town park,
we believe that the buffer area, or the doubling of the yard requirement would be beneficial so
that the existing vegetation within the parkland is not disturbed or impacted.

The park referred to by the Department is described on some maps as “Fairway Park”. It is not,
however, listed on the website of the Town of Ramapo Department of Parks and Recreation as a
park. It is, however, used by the Town of Ramapo as open space. To put it another way, it is used
to buffer the nearby Fairway Oval residential development from other uses (at the time of initial
development, a nursery and landscaper). The Department proposes buffering the buffer.

In addition, the adjacent wells are on land that is there for the benefit of the public, and in fact, a
well protection zone is located on the subject property, as a means to help protect these
wellheads from contaminants. A wall is proposed directly adjacent to the United Water property
line, and stairs and another wall are proposed less than five feet from the United Water property
boundary; a basketball court, and a portion of the building are less than 30 feet from the
property line also adjacent to the United Water property. We recommend that the Village
consider these adjacent uses not as a buffer to serve the proposed school use, but rather as
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public uses that need to be better protected. The required doubling of yard standards must be
enforced for this use.

The applicant is well aware of the 200 foot well protection zone, and is keeping development out
of that zone. The Department has unilaterally and arbitrarily increased the size of the protection
zone, claiming that the entire United Water property should now be protected, irrespective of its
distance from the well. Furthermore, the site has been designed so that activities that are
potentially more detrimental to the well site (such as vehicle parking and driving) are as far from
the well as possible.

In addition, the proposed use poses far less of an impact on the wellfields than did the previous
use as a landscaper/nursery, and less of an impact than would residences with (relatively)
unregulated usage of fertilizers, pesticides and other chemical agents on lawns and landscaping.

9 A review must be completed by the New York State Department of State, Division of Code
Enforcement and Administration, to ensure compliance with the New York State Uniform Fire
Prevention and Building Code.

The applicant will not agree to this recommendation. It is an unwarranted and extra-legal
additional requirement. It has nothing to do with the Department’s mission “to bring pertinent
inter-community and county-wide planning, zoning, site plan and subdivision considerations to
the attention of neighboring municipalities and agencies having jurisdiction” as set forth in
section 239-l of the New York General Municipal Law. 

Furthermore, as the Village of New Hempstead maintains its own building inspection services
and enforces the Uniform Code, DOS has no authority to review the building plans. 19
N.Y.C.R.R. § 1202.1. Thus, the Department’s direction to obtain a review by DOS, even if
within its jurisdiction, would be an exercise in futility, causing needless and unnecessary expense
to the applicant. Such a requirement is, in the applicant’s opinion, a direct violation of RLUIPA.

The applicant will submit building and construction plans to the New Hempstead Building
Inspector for review and approval at the appropriate time.

This is not an appropriate issue for special permit review, as it as it concerns the application of
the Building and Fire Codes, not the Zoning Code.

10 We are concerned with turning movements into the site for emergency vehicles. Fire trucks
traveling west on New Hempstead Road will have difficulties accessing the site given the one-
way entrance into the site from the west. A review shall be completed by the Moleston Fire
District and/or the Hillcrest Fire Department, and any comments or concerns addressed.

The Hillcrest Fire Department has already reviewed the plans. The plans reflect modifications
requested by the Fire Department. Ultimately, however, the geometry of turning movements from
New Hempstead Road are within the jurisdiction of the Rockland County Highway Department.
However, this is not an appropriate issue for special permit review as it is a site plan issue.
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Summary

Based on the foregoing, the applicant requests the following actions with respect to the Rockland
County Planning Department’s review letters:

Zoning Board of Appeals – the applicant requests that the Department’s disapproval be
overridden in its entirety.

Planning Board – the applicant requests that recommendations 10 and 19 be overridden or
rejected.

Village Board – the applicant requests that recommendations 8 and 9 be overridden or rejected.

Dated: September 10, 2014
New City, New York

                                                             
Ira M. Emanuel, P.C.
Attorney for Applicant
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